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(2) No sale and no offer (other than 
by way of exchange) of any security of 
the issuer is made by or on behalf of 
the issuer to the person to whom such 
proceeds were paid, within 60 days after 
such payment. 

(d) The provisions of paragraph (a) of 
this section shall not apply to the re-
purchase, termination, retirement, or 
cancellation of a security outstanding 
on the effective date of this section or 
issued pursuant to a subscription 
agreement or other plan of acquisition 
in effect on such date. 

(Sec. 11, 54 Stat. 808; 15 U.S.C. 80a–11) 

[32 FR 10728, July 21, 1967]

§ 270.11a–2 Offers of exchange by cer-
tain registered separate accounts or 
others the terms of which do not re-
quire prior Commission approval. 

(a) As used in this section: 
(1) Deferred sales load shall mean any 

sales load, including a contingent de-
ferred sales load, that is deducted upon 
redemption or annuitization of 
amounts representing all or a portion 
of a securityholder’s interest in a sepa-
rate account; 

(2) Exchanged security shall include 
not only the security or securities (or 
portion[s] thereof) of a securityholder 
actually exchanged pursuant to an ex-
change offer but also any security or 
securities (or portion[s] thereof) of the 
securityholder previously exchanged 
for the exchanged security or its prede-
cessors; 

(3) Front-end sales load shall mean 
any sales load that is deducted from 
one or more purchase payments made 
by a securityholder before they are in-
vested in a separate account; and 

(4) Purchase payments made for the ac-
quired security, as used in paragraphs 
(c)(2) and (d)(2) of this section, shall 
not include any purchase payments 
made for the exchanged security or any 
appreciation attributable to those pur-
chase payments that are transferred to 
the offering account in connection with 
an exchange. 

(b) Notwithstanding section 11 of the 
Act [15 U.S.C. 80a–11], any registered 
separate account or any principal un-
derwriter for such an account (collec-
tively, the ‘‘offering account’’) may 
make or cause to be made an offer to 
the holder of a security of the offering 

account, or of any other registered sep-
arate account having the same insur-
ance company depositor or sponsor as 
the offering account or having an in-
surance company depositor or sponsor 
that is an affiliate of the offering ac-
count’s depositor or sponsor, to ex-
change his security (or portion thereof) 
(the ‘‘exchanged security’’) for a secu-
rity (or portion thereof) of the offering 
account (the ‘‘acquired security’’) 
without the terms of such exchange 
offer first having been submitted to 
and approved by the Commission, as 
provided below: 

(1) If the securities (or portions 
thereof) involved are variable annuity 
contracts, then 

(i) The exchange must be made on 
the basis of the relative net asset val-
ues of the securities to be exchanged, 
except that the offering account may 
deduct at the time of the exchange 

(A) An administrative fee which is 
disclosed in the part of the offering ac-
count’s registration statement under 
the Securities Act of 1933 relating to 
the prospectus, and 

(B) Any front-end sales load per-
mitted by paragraph (c) of this section, 
and 

(ii) Any deferred sales load imposed 
on the acquired security by the offer-
ing account shall be calculated in the 
manner prescribed by paragraph (d) or 
(e) of this section; or 

(2) If the securities (or portions 
thereof) involved are variable life in-
surance contracts offered by a separate 
account registered under the Act as a 
unit investment trust, then the ex-
change must be made on the basis of 
the relative net asset values of the se-
curities to be exchanged, except that 
the offering account may deduct at the 
time of the exchange an administrative 
fee which is disclosed in the part of the 
offering account’s registration state-
ment under the Securities Act of 1933 
relating to the prospectus. 

(c) If the offering account imposes a 
front-end sales load on the acquired se-
curity, then such sales load 

(1) Shall be a percentage that is no 
greater than the excess of the rate of 
the front-end sales load otherwise ap-
plicable to that security over the rate 
of any front-end sales load previously 
paid on the exchanged security, and 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00760 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



761

Securities and Exchange Commission § 270.11a–3

(2) Shall not exceed 9 percent of the 
sum of the purchase payments made 
for the acquired security and the ex-
changed security. 

(d) If the offering account imposes a 
deferred sales load on the acquired se-
curity and the exchanged security was 
also subject to a deferred sales load, 
then any deferred sales load imposed 
on the acquired security: 

(1) Shall be calulated as if 
(i) The holder of the acquired secu-

rity had been the holder of that secu-
rity from the date on which he became 
the holder of the exchanged security 
and 

(ii) Purchase payments made for the 
exchanged security had been made for 
the acquired security on the date on 
which they were made for the ex-
changed security; and 

(2) Shall not exceed 9 percent of the 
sum of the purchase payments made 
for the acquired security and the ex-
changed security. 

(e) If the offering account imposes a 
deferred sales load on the acquired se-
curity and a front-end sales load was 
paid on the exchanged security, then 
any deferred sales load imposed on the 
acquired security may not be imposed 
on purchase payments made for the ex-
changed security or any appreciation 
attributable to purchase payments 
made for the exchanged security that 
are transferred in connection with the 
exchange. 

(f) Notwithstanding the foregoing, no 
offer of exchange shall be made in reli-
ance on this section if both a front-end 
sales load and a deferred sales load are 
to be imposed on the acquired security 
or if both such sales loads are imposed 
on the exchanged security. 

(Sec. 11(a) (15 U.S.C. 80a–11(a)) and sec. 38(a) 
(15 U.S.C. 80a–37(a)) of the Act) 

[48 FR 36245, Aug. 10, 1983]

§ 270.11a–3 Offers of exchange by 
open-end investment companies 
other than separate accounts. 

(a) For purposes of this rule: 
(1) Acquired security means the secu-

rity held by a securityholder after 
completing an exchange pursuant to an 
exchange offer; 

(2) Administrative fee means any fee, 
other than a sales load, deferred sales 
load or redemption fee, that is 

(i) Reasonably intended to cover the 
costs incurred in processing exchanges 
of the type for which the fee is charged, 
Provided that: the offering company 
will maintain and preserve records of 
any determination of the costs in-
curred in connection with exchanges 
for a period of not less than six years, 
the first two years in an easily acces-
sible place. The records preserved 
under this provision shall be subject to 
inspection by the Commission in ac-
cordance with section 31(b) of the Act 
(15 U.S.C. 80a–30(b)) as if such records 
were records required to be maintained 
under rules adopted under section 31(a) 
of the Act (15 U.S.C. 80a–30a)); or 

(ii) A nominal fee as defined in para-
graph (a)(8) of this section; 

(3) Deferred sales load means any 
amount properly chargeable to sales or 
promotional expenses that is paid by a 
shareholder after purchase but before 
or upon redemption; 

(4) Exchanged security means 
(i) The security actually exchanged 

pursuant to an exchange offer, and 
(ii) Any security previously ex-

changed for such security or for any of 
its predecessors; 

(5) Group of investment companies 
means any two or more registered 
open-end investment companies that 
hold themselves out to investors as re-
lated companies for purposes of invest-
ment and investor services, and 

(i) That have a common investment 
adviser or principal underwriter, or 

(ii) The investment adviser or prin-
cipal underwriter of one of the compa-
nies is an affiliated person as defined in 
section 2(a)(3) of the Act (15 U.S.C. 80a–
2(a)(3)) of the investment adviser or 
principal underwriter of each of the 
other companies; 

(6) Offering company means a reg-
istered open-end investment company 
(other than a registered separate ac-
count) or any principal underwriter 
thereof that makes an offer (an ‘‘ex-
change offer’’) to the holder of a secu-
rity of that company, or of another 
open-end investment company within 
the same group of investment compa-
nies as the offering company, to ex-
change that security for a security of 
the offering company; 

(7) Redemption fee means any fee 
(other than a sales load, deferred sales 
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